
I n t e r view With Deputy Commissioner 
Karen Stachowski
By Jason Holleman

ow long have you been
the Deputy Commis-

sioner of the Tennessee Depart-
ment of Environment and
Conservation (“TDEC”)?

I have been Deputy Commissioner
for about 18 months – I started in
August 2003.

Tell me about your background prior to
becoming Deputy Commissioner.

I graduated from law school at the University of Mem-
phis in 1998 and began working in the TDEC Office of
General Counsel (“OGC”) the following fall. While in
OGC, I worked a variety of cases and then developed a
focus on water related issues. In 2002, I went to work in
the Enforcement Division of the Attorney General’s
office where I did litigation on behalf of the State of Te n-

nessee, including environmental enforce-
ment litigation.

In Spring 2003, I left the Attorney
G e n e r a l ’s office to work in private prac-
tice. After three months, I received a
call from Environment and Conserva-
tion Commissioner Betsy Child
requesting me to interview for the posi-
tion of Deputy Commissioner for the
Bureau of Environment. During her
position search she learned I held a law
degree and had pursued an advanced
degree in biology. In benchmarking
other state regulatory agencies, Commis-
sioner Child found the combination of
law and science was optimal preparation
for the responsibilities of the deputy
post. I believe she also appreciated the
fact that I was the only girl growing up
in a family with 6 brothers – that kind of
“in house” competition tends to toughen
a person up really fast.

Describe your job as Deputy Com-
missioner in 3 sentences or less.

The Deputy Commissioner works with

Commissioner and the Bureau’s program directors to
establish the strategic direction and key environmental
policy initiatives for the department. Currently, I have
23 directors reporting straight to me and spend a con-
siderable amount of time dealing with daily crises or
“fighting fires.” This span of control is not sustainable.
B O E ’s new structure will provide organizational
capacity so our division directors find fewer operational
bottlenecks, and I will have more opportunity to work
on the strategic issues facing the department.

You mentioned BOE’s “new structure” — tell
me more about how that came about.

Commissioner Child has been exploring ways to
improve the organizational structure at TDEC since she
arrived. In 2003, Deputy Commissioner for Parks and
Conservation Jim Fyke led a successful restructuring of
Tennessee State Parks. In 2004, Commissioner Child
asked me to work with an internal committee to
examine our current situation, assess our strengths and
weaknesses, and then determine the structural steps we
could take to improve our performance. 

Who was on this committee?
Tracy Carter, an attorney with our Office of General

Counsel (OGC)
Mike Apple, division director for Solid Waste Man-

agement (SWM) 
Kim Kirk, an attorney with the Office of General

Counsel (OGC)
Stan Boyd, division director for Underground Storage

Tanks (UST)/former Chattanooga field office director
Beyond generally looking to improve the

structure of the department, what specific
goals did the committee have?

A starting point for the committee was the determi-
nation of how TDEC’s structure could support a more
responsive level of customer service. For example, how
could a change in structure improve internal coordina-
tion and reduce duplication across our regulatory and
assistance programs. Along with this focus on service,
we were continually considering operational effective-
ness: how do we best align human and financial
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s we enter the New Year in
2005, there are many devel-
opments and hot topics in

the practice of environmental law in
the State of Tennessee and in EPA
Region IV, that I am sure you want to

know about. I am pleased to report that there are a
number of exciting opportunities to learn about these
developments, including Continuing Legal Education
opportunities, through the Tennessee Environmental
Law Section. These opportunities include the Amer-
ican Bar Association’s, Section on Environmental
Energy and Resources Law program scheduled for April
22, 2005 in Atlanta, Georgia on Key Environmental
Issues in Region IV. Our Tennessee Section has played
a leading role in developing this program. Bill Penny
has been responsible for putting the program together
and will be moderating the Storm Water segment. I
will be moderating the Air Quality segment, and Greer
Tidwell, Jr., will be one of the panelists on the air
quality “debate”. The Tennessee Environmental Law
Section is also one of the Co-sponsors for the program.

The annual Solid and Hazardous Waste Conference,
hosted by the Tennessee Department of Environment
and Conservation, in Gatlinburg, is scheduled for May
18-20, 2005. It will offer approximately 11 hours of
CLE, including three hours of ethics credits. Max Fleis-

c h e r, one of our Middle Tennessee Section Delegates, is
coordinating this program.

These are great CLE opportunities, but in this
n e w s l e t t e r, you also have the opportunity to learn
more about some of the current developments at the
Tennessee Department of Environmental and Con-
servation (TDEC). In this edition, there is a great
interview with Karen Stachowski, Deputy Commis-
sioner for Environment, regarding the goals for the
agency over the next year and about the new orga-
nizational structure in TDEC’s Remediation Sec-
tion. A big thanks to Jason Holleman for his hard
work in pulling together this interview in the
article. Jason has also chaired our Section Member-
ship Committee and has our membership at all-time
h i g h s .

Let me close by saying a word of thanks to Lynn
Pointer, our TBA Section Coordinator, for the fine
work that she does on behalf of the Section. Lynn does
great work, and she always has a positive attitude. We
want her to know that we appreciate her efforts.

Sincerely,
J. Wayne Cropp
Chairman
2004-2005

Lynn Pointer, Sections Coordinator, lpointer@tnbar.org

221 Fourth Ave. North, Suite 400, Nashville, TN 37219-2198, 
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resources to meet our core work requirements and the
expectations of our customers?

How did the committee go about accom-
plishing its goals?

We were assisted in this process by the same con-
sulting group TDOT used during its 2003 restruc-
turing. We also involved division directors and field
office staff in gathering input on a range of “best man-
agement practices” from sister agencies across the
U.S. I think I personally reviewed agency organiza-
tional charts from more than 20 states.

What was the final result of the com-
mittee’s work?

Following this deliberate process, the committee
used its findings to develop and deliver a set of recom-
mendations to Commissioner Child for her review.
These recommendations were refined and an imple-
mentation action plan was finalized with help from
key support areas like Information Services, Human
Resources and Fiscal Services. On January 7, 2005 we
shared the new structure for BOE with all division
directors and affected staff. 

Can you share some of the details of this
strategy?

Some of the highlights include:
We have integrated the program work from the

former division of Community of Assistance (DCA)
into other divisions that have related regulated
responsibilities –Solid and Hazardous Waste Manage-
ment, Water Pollution Control, Water Supply and
Fiscal Services – to improve coordination of proactive
outreach and regulatory activities.

We are bringing the work of the Small Business
Environmental Assistance Program and the Te n-
nessee Pollution Prevention Roundtable (TP3)
together in a new Business Assistance and Compli-
ance program that emphasizes outreach to employers.

We are combining the division of Superfund and
the State Remediation program, formerly in the divi-
sion of Solid Waste Management, into one consoli-
dated division of Remediation, which creates greater
operational efficiencies and coordination.

We are transferring the Oil and Gas regulatory
program from the division of Geology to the divi-
sion of Water Pollution Control for greater program
e f f e c t i v e n e s s .

We are currently recruiting for 2 new senior posi-
tions that will report directly to me. One post will be
responsible for BOE’s external relations and outreach
efforts while the other position will be responsible for
internal bureau operations across the 3 major natural
resource groups – land, water and air.

When do you anticipate that all of these
measures will be implemented?

Our goal is to have the new structure complete and
in place by July 2005. Some changes have already
been made effective and others will be phased in

during a transition period.
Besides implementing the reorganization,

what are some of the other major projects
that are in the works at TDEC?

Commissioner Child places significant emphasis on
service delivery. This March the department will be
holding a series of focus groups across the state in order
to get feedback on our customer service performance
in the field. This customer service research will give us
a benchmark for our performance and help us identify
how we can improve our delivery in the area of cour-
teousness, responsiveness and timeliness.

In the area of “air,” we are working to help Te n-
nessee meet the new stricter federal standards. Our air
is getting cleaner, but the bar has been set higher. The
department has been collaborating with local govern-
ments to develop and implement control measures
that move regions toward attaining tougher standards.
Governor Bredesen recently sent a letter to the EPA
Administrator encouraging the agency to move for-
ward with action on a federal multi-pollutant rule.
Special recognition should go to local leadership in
Hamilton County and the City of Chattanooga for the
way they took action to achieve cleaner air sooner by
voluntarily implementing a vehicle emission testing
program and passing a seasonal open burning ban. 

In the area of “water,” we remain focused on
ensuring quantity and improving quality. Air might be
more prominent in the media, but water remains the
most significant environmental issue in Tennessee.
We are constantly working with local officials to
address distribution and collection system issues.
Commissioner Child has also launched a cooperative
effort with the State of Kentucky to improve sharing
of information regarding stream sampling and assess-
ments. One objective of this collaboration is to
examine the regulatory consistency of determinations
and decisions made by the two state agencies on
bodies of water that flow through both states. 

In the area of “land,” we are supporting a host of
cleanup, waste reduction and recycling activities
while also promoting effective conservation practices
on a larger scale. We were especially pleased when
Governor Bredesen identified the “environment” as
one of his three fundamentals for state government in
this year’s State of the State address. His proposal to
fully restore the State Land Acquisition Fund plus his
support for a new conservation foundation to promote
public-private partnerships has been met with much
enthusiasm. We are fortunate to have a chief execu-
tive who has a personal commitment to protecting
our natural resources. Tennessee’s environment will
benefit from his leadership. ■

Jason Holleman is an attorney with the law firm of Farmer

& Luna, PLLC in Nashville. He practices in the areas of

environmental and land use law.

Deputy Commissioner Karen Stachowski (continued from page 1)
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n December the Supreme Court of the United
States handed down a decision that has sparked
a considerable reassessment of cost recovery

remedies under the Comprehensive Environmental
Response, Compensation and Liability Act (42 U.S.C.
§9601, et seq.)(hereinafter referred to as “CERCLA”).
In Cooper Industries, Inc. v. Aviall Services, Inc., 543
U.S. ___ (2004), the Supreme Court held that a
potentially responsible party who voluntarily cleaned
up a contaminated property could not bring a contri-
bution action under Section 113(f)(1) of CERCLA. 1

In 1981, Aviall Services, Inc. (“Aviall”) purchased
four (4) contaminated aircraft engine maintenance
facilities from Cooper Industries, Inc. (“Cooper Indus-
tries”). After a number of years, Aviall discovered
that both it and Cooper Industries had con-
ducted operations at the facilities that
resulted in the contamination of the facil-
ities. Aviall notified the Texas Natural
Resource Conservation Commission
(the “Commission”) of the discovery
of the contamination. The Commis-
sion notified Aviall that it was vio-
lating Texas environmental laws
and directed that Aviall take action
to clean up the facilities. Neither the
Commission nor the U.S. Environ-
mental Protection Agency took any judi-
cial or administrative enforcement action
against Aviall, but the Commission did threaten to
pursue an enforcement action. Aviall cleaned up the
facilities under the State’s supervision and in the
process spent approximately $5 million.

Aviall filed a cost recovery action against Cooper
Industries in the United States District Court for the
Northern District of Texas. The original complaint
asserted a cost recovery claim under Section 107(a), a
separate claim for contribution under Section 113(f)(1),
and state-law claims. Aviall amended its complaint and
combined the two (2) CERCLA claims into a single
claim for contribution under Section 113(f)(1). 2

Both parties filed motions for summary judgment.
The District Court granted the motion of Cooper Indus-
tries. The Court ruled that Aviall had abandoned its
Section 107 claim and sought contribution only under
Section 113(f)(1). The Court concluded that Section
113(f)(1) relief was not available to Aviall because no
civil action had been brought against Aviall under Sec-
tion 106 or Section 107. The Court also declined to
exercise jurisdiction over the state-law claims.

A divided panel of the Fifth Circuit Court of
Appeals affirmed the decision of the District Court.
On a rehearing en banc, the Court of Appeals held
that Section 113(f)(1) allows a potentially responsible

party to obtain contribution from other potentially
responsible parties regardless of whether the poten-
tially responsible party had been sued under Section
106 or Section 107. 

The Supreme Court, by a 7-2 vote, held that Aviall
was not authorized to pursue a contribution claim
under Section 113(f)(1). The Court concluded that
the first sentence of Section 113(f)(1) (the enabling
clause — which provides that a person “may seek con-
tribution . . . during or following” any civil action
under Section 106 or Section 107(a) of CERCLA),
“naturally” means that a contribution action can only
be brought “during or following” a civil action under
Section 106 or Section 107. Aviall argued that the

word “may” should be read permissibly such that
“during or following a civil action” is one,
but not the exclusive, instance in which a

person may seek contribution. Out-
lining a number of reasons, the
Court disagreed and concluded
since Aviall had not been subject
to any civil action under Section
106 or Section 107(a), Aviall had
no right to pursue a contribution
claim under Section 113(f)(1). 

In the alternative, Aviall did
urge that it should be able to recover

its costs under Section 107(a)(4)(B),
even though it was a potentially responsible

p a r t y. The Court declined to address this issue since
neither the District Court nor the Fifth Circuit panels
had considered whether Aviall had properly asserted a
Section 107 claim. The Court reversed the judgment
of the Fifth Circuit and remanded the case for further
proceedings that will focus on the extent to which
Aviall will be able to bring a cost recovery action (or
some form of a contribution action) under Section
107 of CERCLA. 3

The decision in Cooper Industries, Inc. v. Av i a l l
Services, Inc. should be considered by any party per-
forming a voluntary clean up action (even under the
threat of an enforcement action). It is clear that in such
a situation a potentially liable party cannot rely upon
Section 113(f)(1) as a basis of a contribution action
against another potentially liable party. However, the
Court has left open the possibility that a potentially
responsible party (after conducting a clean up action)
may be able to pursue a cost recovery action or a con-
tribution action under Section 107 of CERCLA. The
Supreme Court could have the opportunity to settle
this issue depending upon the action taken by the Fifth
Circuit Court of Appeals following the remand in
Cooper Industries, Inc. v. Aviall Services, Inc. 

Cooper Industries, Inc. v. Aviall Services, Inc. has

Cooper Industries, Inc. v. Aviall Services, Inc.
THE SUPREME COURT’S RECENT FORAY INTO COST RECOVERY UNDER CERCLA
By Randy B. Womack

I
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the potential to impact owners or operators of con-
taminated facilities in Tennessee. For a number of
years the Tennessee Department of Environment
and Conservation has, pursuant to statutory
a u t h o r i t y, administered the Voluntary Oversight
Assistance Program (VOAP Program) under the
direction of the Division of Superfund. The VO A P
Program has served as a means by which parties (par-
ticularly potentially liable parties) could procure the
D e p a r t m e n t ’s assistance and oversight in conducting
environmental investigations and/or remedial
actions. One benefit of the VOAP Program is the
opportunity of the potentially responsible party to
avoid an enforcement action (in the form of a Com-
m i s s i o n e r ’s order) by the Department. Another ben-
efit is that historically the Department has
permitted a potentially responsible party to
limit work under a VOAP order (for
example, a party might agree only
to conduct investigation work in a
VOAP order).

Cooper Industries, Inc. v. Av i a l l
Services, Inc. instructs us that a
potentially responsible party oper-
ating under a traditional VO A P
order would not be able to seek
contribution from another potentially
liable party under Section 113(f)(1) of
CERCLA. This result seems difficult to envi-
sion since a commonly stated purpose of CERCLA
is to encourage, through cost recovery mechanisms,
parties to step forward and clean up contaminated
properties. 4

Any attorney representing a party in a position sim-
ilar to Aviall Services would be prudent to consider
the use of Section 107 as a basis for a contribution
action (either express or implied). 5 State-law claims
should also be included as a possible basis for a claim
for contribution. ■

Randy B. Womack, is a member of the Glankler Brown,

PLLC law firm. His practice is focused on environmental

law and commercial litigation. He is a member of the exec-

utive council of the Environmental Law Section of the Ten-

nessee Bar Association and currently serves as the

Secretary of the Environmental Law Section.

F O O T N O T E S
1. Section 113(f)(1) provides, in part, that:
“[a]ny person may seek contribution from any other

person who is liable or potentially liable under Section
9607(a) of this title, during or following any civil
action under section 9606 of this title or under section
9607(a) of this title. . . . Nothing in this subsection

shall diminish the right of any person to bring an
action for contribution in the absence of a civil action
under section 9606 of this title or section 9607 of this
title.” (Emphasis Added)

2. This may have been the result of Aviall’s efforts
to comport with Fifth Circuit precedent.

3. A significant number of courts have held that
potentially liable parties, like Aviall, cannot bring a
Section 107(a) cost recovery action against any other
potentially responsible party. The theory being that
cost recovery action under Section 107(a) can be
brought only by the government and “innocent” par-
ties. The existence of this case law, combined with the
result in Cooper Industries, Inc. v. Aviall Services, Inc.,

makes it important that the Supreme Court
resolve this issue or that Congress consider

amending CERCLA.
4. Another possible cost recovery

option for a potentially responsible
party in Tennessee would be to
bring a contribution action pur-

suant to Section 113(f)(3)(B) of
CERCLA. Section 113(f)(3)(B)

creates an express right of con-
tribution for “[a] person who has

resolved its liability to the United
States or a State for some or all of a

response action or for some or all of the
costs of such action in an administra-

tive or judicially approved settlement.” The 2001
amendment to T.C.A. §68-212-224 (which also
sanctions “voluntary agreements”— or what is also
known as brownfield agreements) authorizes the Te n-
nessee Department of Environment and Conserva-
tion to settle, by a “consent order,” the Department’s
claims against a party to a consent order and/or to
provide contribution protection to such party. It
would appear that a consent order incorporating lia-
bility protection and contribution protection would
constitute an “administrative” settlement within the
meaning of Section 113(f)(3)(B).

5. Support for the use of Section 107 of CERCLA as
a basis for a contribution action was the primary focus of
the dissenting opinion in Cooper Industries, Inc. v.
Aviall Services, Inc. Justice Ginsburg (with whom Jus-
tice Stevens joined) was of the opinion that the
Supreme Court had made it clear (in Key Tronic Corp.
v. United States, 511 U.S. 809 (1994)) that CERCLA
expressly authorizes a cause of action for contribution in
Section 113 and impliedly authorizes a similar and some-
what overlapping remedy in Section 107. Justice Gins-
burg was of the opinion that the Court should proceed
with a ruling on the question of whether Aviall could
pursue a Section 107 action against Cooper Industries.



Often a piece of land seems perfect for development,
so perfect the developer purchases it without consider-
ation of one important aspect: what natural and cul-
tural resources are present at the site. That “perfect”
piece of land may contain wetlands, endangered
species, archaeological sites (prehistoric and/or his-
toric), and streams. Such resources will need to be
accommodated by the site design, or impacts to them
mitigated on and/or off the site. This article examines
identification of natural and cultural resources,
describes the regulations governing them, and suggests
approaches for accommodation and design. 

I. DESCRIPTION OF NATURAL AND CULTURAL
R E S O U R C E S
Traditionally, the focus of property development has
been on infrastructure issues such as roads and utilities,
and construction costs. In recent years, however,
developers have had to give increasingly greater atten-
tion to natural resources. The presence or absence of
streams and wetlands on a site should be evaluated as
part of the consideration of overall development costs.
If such features are identified, they may fall under the
jurisdiction of regulatory agencies as waters of the
state, and therefore early verification by regulatory
personnel is advisable. 

For an area to qualify as a wetland, three conditions
must be present. They are wetland hydrology, wetland
vegetation, and hydric soils. Wetland hydrology is typ-
ically provided by streams, springs, seeps, lakes, or
other water features occurring on the surface that
enable the soils to be saturated for a significant portion
of the growing season. Wetland vegetation includes a
variety of trees, shrubs and low-growing plants that
thrive in saturated soils. In agricultural settings, the
wetland vegetation may be masked by farm grasses or
crops. The third criteria, hydric soils, are often grayish
or greenish gray in color, and are formed by the satu-
rated soil conditions that limit the amount of oxygen
available in the soil. 

In addition to wetlands, stream channels on a prop-
erty also fall under regulatory jurisdiction. In Ten-
nessee, stream channels are regulated by the Tennessee
Department of Environment and Conservation
(TDEC), by the U.S. Army Corps of Engineers (the
Corps), and possibly by the Tennessee Va l l e y
Authority (TVA). Generally, streams are classified by
TDEC into three categories, based on stream flow.
Wet weather conveyances, the first category, flow only
in response to storm events. Intermittent streams flow
for a longer duration than wet weather conveyances,
but they cease to flow during dry weather, typically in
the summer or early fall. Perennial streams flow year
round. The Corps has similar stream classifications,

but does not recognize the term wet weather con-
veyance. Rather, the Corps uses the term “ephemeral
stream” for drainage channels that flow only in
response to storm events.

In some circumstances, the United States Geolog-
ical Survey (USGS) topographic map may show a blue
line stream on a site. Although the regulatory agencies
have jurisdiction over blue line streams, it is important
to verify the actual field conditions to determine if the
blue line stream is still functional. Often, USGS maps
are out of date and do not account for altered condi-
tions caused by newer nearby development or changes
in regional hydrology. Under these circumstances, it
may be possible to get the blue line stream “declassi-
fied” by the regulatory agencies, thus reducing the
amount of mitigation that may be required. Con-
versely, the absence of a blue line stream on a USGS
map is not enough to eliminate the regulatory jurisdic-
tion. TDEC and the Corps have jurisdiction over
drainage features, regardless of whether they appear on
the USGS topographic maps.

Cultural resource issues on a site may also need to
be addressed. An archaeological survey may be under-
taken to evaluate the site for the presence of historical
artifacts, such as old home sites, or prehistoric artifacts
such as remnants of ancient Indian civilizations. If fed-
eral funding or federal permitting is involved, an
archaeological survey may be required. The informa-
tion from the archaeological survey may need to be
incorporated into permit applications for proposed
natural resource impacts. 

II. REGULATIONS GOVERNING NATURAL AND
CULTURAL RESOURCES
Any person who plans to engage in the discharging of
dredged or fill material, dredging, stream channel
modifications, wetlands alterations or other construc-
tion activities which result in alteration to waters of
the state must obtain the appropriate permits. These
may include an Aquatic Resource Alteration Permit
(ARAP), or 401 Water Quality Certification, from the
State of Tennessee and a nationwide permit, or 404
federal permit from the Corps. In some cases, the
Corps may require a joint permit application with the
TVA, although TVA generally does not exercise juris-
diction over impacts to wetlands or intermittent
streams. Some activities, such as timber harvesting,
beaver control, and agricultural and forestry activities
may be exempt from alteration permit requirements.

TDEC Division of Water Pollution Control has gen-
eral ARAPs authorizing the implementation of pro-
posed activities such as utility line crossings, road
crossings, impacts to isolated wetlands and relocation of
intermittent streams. The applicant must submit a

6
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permit application to TDEC requesting a specific gen-
eral ARAP prior to implementing the activity, and must
comply with the terms and conditions. The applicant
must also obtain a Nationwide Permit from the Corps.
These permits are similar to the TDEC ARAP in that
the Corps must be notified and the applicant must
comply with the terms and conditions of the permits.

An individual 401 Water Quality Certification
from TDEC and a 404 Permit from the Corps are
required if the proposed activities are not authorized
by a General Permit or Nationwide Permit. The appli-
cant must describe the proposed activity, including an
evaluation of practicable alternatives. The application
must demonstrate how impacts to wetlands and/or
streams were avoided or minimized, or provide suitable
compensatory mitigation for the net loss of streams
and/or wetlands. The Corps 404 Permits are valid for
five years; TDEC general permits are generally valid
for one year. It is possible to obtain General or Nation-
wide Permits in 30 days or less, but the individual per-
mitting process may require 90 days or more.

The individual permit requires the issuance of a 30-
day Public Notice seeking public participation and
comments. The Public Notice can be issued individu-
ally by TDEC or the Corps, or jointly by both agen-
cies. The Public Notice is distributed to the
neighboring landowners and to regulatory agencies. In
addition, the Public Notice may need to be published
in a local newspaper and posted on the site. In
response to the public notice, interested persons may
request a public hearing. During the Public Notice
process, other regulatory agencies may identify addi-
tional site issues such as threatened or endangered
species or cultural resources. The regulatory agencies
must consider these comments in their determination
of whether to issue a permit. The agencies may require
modifications, or deny a permit application if their
concerns are not adequately addressed. When an indi-
vidual permit is granted, the special terms and condi-
tions must be fulfilled. 

III. ACCOMODATION AND MITIGATION
Once a natural or cultural resource issue has been
identified and the regulatory process started, it is gen-
erally necessary to propose and implement some type
of accommodation and/or mitigation strategy to
obtain the necessary permits to allow the development
to proceed. Depending on the type of resource
involved, this strategy may include one or more of the
following: avoidance of impacts, on-site mitigation
and off-site mitigation. 

A V O I D A N C E
In most permits for natural resource impacts it is nec-
essary to demonstrate that the applicant has evaluated
avoidance and minimization of impacts and, where
feasible, will implement these measures. Depending on

the nature of the site and the development plans, some
level of avoidance of impacts may be possible. The site
designer should evaluate revising the placement of
buildings, parking, and other appurtenances so that
the natural or cultural resource is not impacted and
can be protected during the construction and opera-
tional phases of the development. If avoidance is not
practicable for all or some of the projected natural
resource impacts, typically some type of mitigation
must be proposed. For archaeological resources, the
State Historic Preservation Office will evaluate the
significance of the archaeological feature(s), and
determine if the proposed impacts are acceptable. 

M I T I G A T I O N
For wetland and stream impact mitigation, a Mitiga-
tion Plan may be required as part of the permit appli-
cation. In preparing the Mitigation Plan it is necessary
to negotiate with the regulators regarding the required
mitigation ratio for the proposed impact. The mitiga-
tion ratio is based on the value and quality of the wet-
land or stream being impacted and the nature of the
mitigation being proposed. For example, low quality
agricultural wetlands might be mitigated at a 3:1 ratio,
while a bottom land hardwood wetland might require
a 6:1 ratio. In the first example, this ratio generally
means that for every acre of wetland impact, three
acres of mitigation will be required. Stream mitigation
ratios are determined in a similar manner. Obviously
the mitigation ratio is a prime driver of mitigation cost
that may affect a project’s viability. Other features of
the mitigation plan, such as the type of vegetation to
be planted or the nature of the constructed feature, are
also prime cost drivers and are subject to negotiation.

Where the mitigation will be performed is
another consideration. Both on-site (i.e., on the
same parcel as where the impacts occur) and off-site
locations are possible.

ON-SITE MITIGATION
Depending on the nature of the site and the natural
resource impact, mitigation can sometimes be accom-
plished on the site of the impact. The feasibility of per-
forming on-site mitigation involves assessing the size of
the impact in relation to the area available on the site
and the suitability of the available land to accommo-
date the mitigation. An example of on-site mitigation
might include taking advantage of the requirement for
drainage around the edge of a property to intercept a
stream crossing the property. What in the past would
have been a simple drainage ditch can be upgraded to a
realigned stream channel. Use of the drainage in this
way typically requires a wider corridor than if it were a
simple drainage feature. Ty p i c a l l y, larger streams
require a wider corridor for mitigation, as it is generally
necessary to build the new channel with a more mean-
dering course than the original channel.
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OFF-SITE MITIGATION
If on-site mitigation is not possible or cannot entirely
compensate for natural resource impacts, then off-site
mitigation opportunities must be found. Off-site miti-
gation may consist of a project specific site remote
from the impacted site where the necessary mitigation
can be accomplished, or it may involve participation
in an established wetland bank or an in-lieu of fee
stream mitigation program. Typically, to participate in
a wetland bank, the bank must be located reasonably
near the site of the impacts. The bank must also have
sufficient credits available to accommodate the
project. In Tennessee, the in-lieu of fee program for
stream mitigation may provide an opportunity for mit-
igation when it is not feasible to mitigate on-site.

IN SUMMARY
Those involved in the site selection and acquisition of
properties for prospective development should be

aware that a “perfect piece of land,” or any site, may
contain natural and cultural resources that could
impact a development. Most often, it is possible to
address such resource issues with approaches that allow
development to efficiently proceed. However, such
matters should be addressed early in the planning
stages to allow time for the regulatory agencies to
process the permit applications. Early involvement by
regulatory personnel can create highly positive effects.
Such involvement can help provide the means for nat-
ural and cultural resource issues to be resolved in a
manner that can reduce project delays and limit unex-
pected changes to development plans.  ■

Ken Barry is a Professional Engineer, Liz Porter is a

Professional Geologist, and Leira Douthat is an Envi-

ronmental Scientist. All three serve in the Knoxville

office of S&ME, Inc., a Southeastern US environ-

mental and engineering firm. 

Two rulings last year clarify when parties must retain
legal counsel to appear before an environmental
board. In, In the Matter of Cumberland Ya c h t
Harbor and In the Matter of Tosh Farms NPDES
Permit #TN0077755, Administrative Law Judges
Steve Darnell and Bettye Springfield ruled that the
Executive Director of the Tennessee Environmental
Council could not represent it in hearings before the
s t a t e ’s Water Quality Control Board. They held that
hearings before the Board are formal, adversarial pro-
ceedings where rules of evidence and civil procedure
are enforced, the parties file pleadings, briefs, and

motions, present arguments, examine and cross-
examine witnesses, and make opening and closing
statements. The courts distinguished their rulings
involving the Water Quality Control Board from a
similar case in which the Council appealed pursuant
to the third party provisions of the Air Quality Con-
trol Act. There, the Council was permitted to give
direct testimony, but could not question or cross
examine witnesses or make opening or closing state-
ments. The courts ruled in part based on the fact
that Water Quality Control Board hearings cannot
be appealed de novo. ■

N a t u ral and Cultural Resources (continued from page ##)

Non-Lawyer Appearances Before Water Quality
Control Board Curtailed



9

The 2005 Show of the South

34th Annual Solid/Hazardous Waste Conference and Exhibition
May 18 - 20, 2005

Gatlinburg Convention Center

Sponsored by the Tennessee Department of Environment and Conservation
Division of Solid Waste Management

Environmental Law Session Endorsed By The Tennessee Bar Association

CONFERENCE TOPICS:
The Solid/Hazardous Waste Conference will begin at 9:00 a.m. on Wednesday, May 18th with the Opening Session. There
will be six breakout sessions on Wednesday afternoon and all day Thursday. Also, there will be a technical general session
on Friday. Some of the session topics are listed below: 

Holiday Inn
520 Airport Road
(865) 436-9201

Glenstone
504 Airport Road
(865) 436-9361

Park Vista Hotel
Airport Road (atop hill)
(865) 436-9211

Rocky Top Village Inn
311 Airport Road
(865) 436-7738

CONFERENCE HOTELS:

Additional lodging information may be obtained by
calling the Gatlinburg Chamber of Commerce at
(865) 436-4178.

R E G I S T R A T I O N :
The advance registration fee is $250 per person. An on-site fee
of $275 per person will be charged after April 22, 2005. The
fee includes admission to all conference sessions, continental
breakfasts, lunches, refreshment breaks, exhibition and the
conference wide event. There will be additional $75 fee for
attorneys desiring legal education credit. To register, contact:

Mary Evans (615) 532-0798
Division of Solid Waste Management

5th Floor, L & C Tower 
401 Church Street

Nashville, TN 37243

S O L I D
WASTE 
P R O G R A M
T O P I C S

H A Z A R D O U S
WASTE PROGRAM
T O P I C S

C O M M U N I T Y
A S S I S T A N C E
P R O G R A M
T O P I C S

UST 
P R O G R A M
T O P I C S

E N V I R O N M E N T A L
LAW PROGRAM
T O P I C S

A L T E R N A T I V E
S E S S I O N
T O P I C S

Problem Waste
Collection

An EPA Initiative:
Encouraging HW 
Facilities Use of 
Environmental 
Management Systems

Solid Waste Director’s
Roundtable — idea
swap forum to exchange
successful management
processes and ideas

UST rule and
Legislation
Update —
Task Force
Report

Environmental 
Permitting and Issues
for a Private Water
Supply Project

A New Approach
— Nitrogen
Removal from
M u n i c i p a l / I n d u s t -
rial Wa s t e w a t e r

Convenience
Center 
Management

HW LQG Governor’s
Award Winner Project
Presentation

Composting Panel —
from backyard, to
managing facilities, to
food scrap recovery

Issues with
Compliance

Effects of Clean Air
Act Non-Attainment
Designation on Tr a n s-
portation Projects

Aerobic Bio-
stimulation of
Groundwater

Landfill as a
Good Neighbor

Top Ten HW Gener-
ator Inspection Viola-
tions and How to
Avoid Them

Full Cost Manage-
ment Accounting/
Funding for your SW
Management System

Tennessee’s
Risk-Based
Correction
Action 
Program

Developments in
Brownfield Law —
“All Appropriate
Inquiry”

Site Assessment,
Remediation &
Monitoring —
Former Dry
Cleaner Site

Case Studies
New Directions in
EPA’s Waste Manage-
ment Programs

What’s new? Gadgets,
Software, Equipment
for SW Management

UST 
Investigations

Administrative Law in
TDEC Enforcement
Cases

Market
Overview for
Used Tired

Ground Water
Assessment
Status

Also Returning — 
Corrective Action
Workship

TP3 — Tennessee
Pollution Prevention
Partnership

Corrective
Action 
Technologies

What Private Attor-
neys Dealing with
TDEC Should Know

Lead Base
Paint & Child-
h o od Lead 
P o i s o n i n g

10 Years of
Liners — 
the Verdict

Groundwater Remedia-
tion — Innovative
Technologies

Achieving
Closure

Supplemental Envi-
ronmental Projects

Land Applica-
tion in TN

Groundwater — 
Hot Topics

Land Use Restrictions
in Environmental
Remedies

Sewage Sludge
Management

Decreasing Generator
Status — A TDOT
Success

Legislative Update
and Hot Cases

Environmental
Crimes

Ethics Sessions

And much
much more…

Please be sure to attend 
the TBA Environmental Law Section’s

Breakfast & Learn

During the Solid/Hazardous Waste Conference
Friday, May 20, 2005

8:00 - 9:15 a.m.
Holiday Inn, Gatlinburg



Tennessee Bar Association
221 Fourth Avenue North, Suite 400
Nashville, TN 37219

This issue of Environmental Law is sponsored by


